given stringent guidelines related to the employment process. These include, but are not limited to, selection criteria, health inquiries, determination of physical capabilities, and accommodation. These guidelines direct the process by which information is both requested and obtained (EEOC, 1992; ADA, 1990) According to the ADA (1990) , employers are required to maintain equal access to employment, not only in physical accessibility and design but also in employment practices. A disabled person, as defined by the ADA, has a "physical or mental impairment that substantially limits one or more major life activities, has a record of the impairment, or is regarded as having an impairment." A "qualified individual with a disability" is an individual with a disability who, with or without reasonable accommodation, can perform the essential functions of the job.
This article focuses on Title I of the ADA. Focus is on employment issues including the application process, interviewing, pre-placement physicals, accommodation of employees (new and existing), and how accommodation is applied in the workplace.
APPLICATION AND INTERVIEWING
The first step in the employment process is the applicatron, Individuals protected by the ADA are entitled to reasonable accommodation to complete an application process, and to proceed to an interview if found to be qualified for the position. Accommodations may include providing interpreters, Braille applications, recordings, or mechanical appliances. It is the responsibility of the applicant to advise the human resources department of needed accommodations. However, for example, if the disabled person uses a wheelchair, human resources should be able to provide an accessible location for computer skills testing if the situation demands. The process of testing, evaluating scores, evaluating experience, interviewing, and determining qualifications is no different for a disabled person than for a person with no disability. The next step is a preliminary interview. If the applicant is qualified for the position, a determination of ability to perform essential job functions, with or without accommodation, needs to be made. It is acceptable to ask individuals if they can perform the essential job functions and request demonstrations. It is not acceptable to ask questions related to the nature of the disability. Per the ADA (ADA, 1990), an applicant who cannot perform the essential job functions with or without accommodation is not qualified for the position. An applicant who can perform essential job functions with or without accommodation to the required standard should be considered for the position equally with other qualified candidates. If qualified, a determination of reasonable accommodation should be made (Equal Employment Opportunity Commission [EEOC], 1992) .
Reasonable accommodation is a change in the work environment or the way tasks are performed. This provides the qualified, disabled individual an employment opportunity equal to that of the average non-disabled individual in a similar situation. The three categories of reasonable accommodation include: 1. Accommodation ensuring equal opportunity in the application process. 2. Accommodation enabling an employee to perform essential job functions. 3. Accommodation enabling an employee to enjoy equal benefits and privileges of employment as those without disability (ADA, 1990) .
According to the ADA (1990), employers are required to accommodate qualified employees if that accommodation does not present undue hardship on the employer. The ADA defines undue hardship as an action requiring significant difficulty or expense. Factors determining undue hardship include the type and cost of accommodation, financial resources of the employer, the effect on expenses and resources of the employer, the total number of employees, locations of facilities (if more than one), the type of operation, the impact accommodation will have on the operation and coworkers, and many others. Determination of undue hardship is made on a case by case basis. The ADA is clear that an accommodation that presents undue hardship is not required. Creating or redesigning job descriptions that inherently change the nature of the position are not considered reasonable. However, changes to physical surroundings, schedules, and work procedures may be reasonable (EEOC, 1992) .
CONDITIONAL OFFER AND PRE-PLACEMENT PHYSICAL
The offer of employment can be conditioned on successful completion of a pre-placement physical. Completion of the physical examination must be after the job offer and prior to the employee beginning work. After a conditional offer of employment is made, employers may request almost any information they wish of new employ-ees, and require that employees participate in a health examination. The examinations must be the same for every individual in the job category. Health inquiries can include, but are not limited to, past history of illness, injury, workers' compensation claims, communicable disease, lost time from work due to illness or injury, and health habits. Based on the results of the examination, the offer of employment maybe upheld or rescinded based on the employee's ability to perform essential job functions (EEOC, 1992) .
The pre-placement physical is used to determine the ability of an employee to perform the essential job functions. One theory suggests the job description should be provided to the evaluator for their opinion as to job match (Goldman, 1991) . Another theory (Goldman, 1991) is that the employer is responsible for determining a job match based on restrictions placed on the employee by the examiner. Either method is correct, and both should yield a result that can be acted on if done by an individual with experience in health assessment and knowledge of law that apply to aspects of employment, such as the ADA (Goldman, 1991) . A nurse in the workplace well versed in the principles of accommodation can be an asset to this process.
Decisions to withdraw an offer of employment based on examination results can have many implications for the employer. If the employee is disabled, either known or discovered, the decision to withdraw the offer must be based on the essential job functions and business necessity. Examples include being unable to lift greater than 10 lb. if the job requires a 40 lb. lift, or because the employee would pose a direct threat (as opposed to a perceived threat) to health or safety, such as having a contagious disease. The employer must also be able to demonstrate accommodation is not possible or presents undue hardship. The employer is under no obligation at this time to offer the employee a different position (EEOC, 1992) .
Determination of accommodation in many instances is simple and direct. However, sometimes it can be a difficult endeavor for both the employer and the disabled employee. The best method for determining reasonable accommodation is to include the employee in the data gathering phase of accommodation.
After the employmentlhiring/promotion/transfer/etc. decision has been made, and the person found otherwise qualified. ask the employee or applicant what accommodation he thinks would suit him. It has never ceasedto amaze me howwe know ourownlimits and needs (Goldman, 1991) .
Information needed for determination of accommodation includes precise limitations, past accommodations, and identification of possible accommodations (Litvan, 1996) .
Professionals with job accommodation expertise can also be enlisted to perform job analysis. This group of people may include an occupational health nurse, occupational therapist, vocational counselor, and human resources personnel. Although this is a lengthy process, it is beneficial to both parties involved. Examples of rea-sonable accommodation include flexible schedules, job restructuring for nonessential functions, mechanical or environmental adjustments, or providing readers or interpreters. When an appropriate accommodation is identified, it is the responsibility of the employer to implement the accommodation. If a choice of more than one accommodation is identified, the preference of the employee should be considered. However, the employer makes the ultimate decision (EEOC, 1992) .
FITNESS FOR DUTY
After employment has commenced, stricter regulations must be considered if an employee becomes disabled. More stringent limits on information the employer may request of an established employee exist under the ADA. Health inquiries after the commencement of employment are generally referred to as Fitness for Duty Evaluations, and per the ADA, "After employment, any medical examination or inquiry required of an employee must be job related and justified by the business necessity" (ADA, 1990) . For instance, many state health departments require food handlers be free from certain communicable disease such as hepatitis A and tuberculosis. Tests conducted to determine an employee's status related to these diseases are consistent with business necessity. Exceptions are voluntary examinations conducted as part of employee health programs and examinations required by other federal laws, such as Department of Transportation regulations. This means that after an employee is hired and has begun work, the employer can only inquire as to whether the employee is able to perform the functions of the job assigned (EEOC, 1992) .
Fitness for duty evaluations are conducted because employees demonstrate behavior that is unsafe, inappropriate, or demonstrates physical or mental limitations that preclude them from performing the essential job functions or as part of a medical/health surveillance program. A medical examination is generally required to determine if the employee has a disability that matches the ADA's definition of disability and entitles the employee to protection under the law. This assists in determining what a reasonable accommodation would be and whether it presents an undue hardship. If the employee is removed from a position due to the results of a fitness for duty evaluation, the employer must be able to show there is a direct threat to health and safety, that substantial harm exists, or that the employee is unable to perform the essential job functions. It must be documented by objective factual evidence. The employer then considers whether accommodation can be made to reduce or eliminate any risk and lost time from work (ADA, 1990) .
When employees become disabled after starting a position, the employer may be required to provide accommodation to the employees, up to and including finding them new positions within the organization, according to the ADA. Again, this is solely based on whether the employee is entitled to protection under the ADA, and qualified for the job. No employer is required to move an employee to another position to accommodate a disabled person. However, a requirement may exist MAY 1999. VOL. 47. NO.5
Many work related injuries do not entitle the employee to protection under the ADA or do so only temporarily
to move disabled employees to vacant positions for which they are qualified, and with essential job functions that can be performed, with or without accommodation. Some state workers' compensation laws require that vocational rehabilitation is provided for the injured employee; others only recommend this. It is important to note that the employees must be disabled persons who meet the ADA's definition, and must be qualified for the position. If they do not meet these criteria, they are not protected and should have no claim (EEOC, 1992) .
Employers must make a conscious decision about their stance on the issue of accommodation. Recommendations that employers have clear procedural guidelines in place to delineate the flow of decision making to maintain fairness and equity with regard to accommodation decisions exist within literature (Goldman, 1991) . The case law suggests that employers must not discriminate among qualified individuals or among classes of disabled employees. This means there cannot be discrimination among those disabled on the job and those disabled off the job in terms of accommodation principles and procedures (Goldman, 1991) . Many employers have modified or transitional duty job programs for employees with work related injuries. The EEOC indicates these programs should be accessible to employees with non-industrial disability (EEOC, 1992) . An example of case law supporting this is EEOC v. Wayne Metal Products Co., Inc., & Independent Wayne Metal Products Union. This case was eventually settled out of court with the stipulation that the defendants agreed not to discriminate on the basis of disability. Case law also exists impling that industrial/non-industrial disability is different, and that non-industrial persons with disabilities are not entitled to the same protection as persons with industrial disabilities (EEOC, 1992) .
Employees with work related injuries are entitled to protection under the ADA, if they meet the ADA's definition of a person with a disability. Many work related injuries do not entitle the employee to protection under the ADA or do so only temporarily. However, accommodation principles and concepts are followed to provide transitional duty assignments that benefit the employee and the employer. Employers must decide if they believe accommodation of a disabled person is within their means. Some employers are equipped with a variety of positions and find it beneficial to hire and accommodate those with disabilities.
When a decision is made to discharge a disabled individual, the decision must be based on a number of factors, including business necessity, inability to perform
